TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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Bef ore URYNOW CZ, JERRY SM TH, and FLEM NG Adnini strative
Pat ent Judges.

JERRY SM TH, Adnini strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on the appeal under 35 U S.C. § 134

fromthe examner's rejection of clains 13-18 and 25-34.

! Application for patent filed March 8, 1993.
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Clainms 1-5, 9-12 and 19-24 have been cancelled. Cains 6-8
have been all owed by the exam ner.

The di scl osed invention pertains to a field em ssion
di splay (FED) device. Such a device has a cathode emtter for
emtting electrons which are caused to inpinge on an anode
| ayer by the application of an electric field. The anode
| ayer is attached to a transparent face plate having a
phosphor | ayer deposited thereon. The inpingenent of the
el ectrons on the phosphor |ayer causes |light to be generated
whi ch can be viewed through the face pl ate.

Representative claim25 is reproduced as foll ows:

25. A field emssion display (FED) device conprising:

a transparent face plate having a thin film phosphor
| ayer deposited thereon;

a conductive anode | ayer deposited on the phosphor | ayer;

at |l east one insulator |ayer serving as a spacer and
deposited on the anode | ayer;

a conductive extraction grid | ayer deposited upon the at
| east one insulator |ayer, said conductive extraction grid
| ayer, said at | east one insulator |ayer and said anode | ayer
bei ng etched to forman array of vacuum space hol es extendi ng
to said phosphor | ayer;

an electron emtter layer nolded in a formof an array of
| it hographically-forned, sharply-pointed cathode structures, a
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plurality of sharply-pointed cathode structures being provided
per picture elenent, said array of sharply pointed cathode
structures being separated fromthe extraction grid | ayer by a
second insulator |layer, said electron emtter |ayer being
formed of a material for emtting el ectrons under influence of
an electric field; and

an envel ope sealed to the face plate and encl osing the
emtter layer, said extraction grid | ayer and said phosphor
| ayer in a vacuum

said transparent face plate, said thin film phosphor
| ayer, said conductive anode | ayer, said at |east one
i nsul ator | ayer, said conductive extraction grid |ayer and
said electron emtter layer formng a unitary, nonolithic
structure.

The exam ner relies on the follow ng references:

Qess et al. (Qess) 4,020, 381 Apr. 26, 1977
Shnul ovi ch 4,626, 739 Dec. 02, 1986
Ki shino et al. (Kishino) 5,153, 483 Cct. 06, 1992

The adm tted prior art disclosed in appellant’s specification.

Clainms 25, 26 and 29-34 stand rejected under 35 U. S. C
8 103 as bei ng unpatentable over the teachings of QOess in view
of Kishino. dains 27 and 28 stand rejected under 35 U.S.C. §
103 as bei ng unpat entabl e over the teachings of Qess and
Ki shino and further in view of the admtted prior art. Cains
13 and 14 stand rejected under 35 U. S.C. §8 103 as being

unpat ent abl e over the teachings of Kishino in view of
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Shmul ovich. Finally, clainms 15-18 stand rejected under 35
U S.C 8§ 103 as being unpatentabl e over the teachings of

Ki shi no and Shnul ovich and further in view of the adm tted
prior art.

Rat her than repeat the argunents of appellant or the
exam ner, we nmake reference to the briefs and the answer for
the respective details thereof.

OPI NI ON

We have carefully considered the subject natter on
appeal, the rejections advanced by the exam ner and the
evi dence of obviousness relied upon by the exam ner as support
for the rejections. W have, |ikew se, reviewed and taken
into consideration, in reaching our decision, the appellant’s
argunments set forth in the briefs along wwth the examner's
rationale in support of the rejections and argunents in
rebuttal set forth in the exam ner's answer.

It is our view, after consideration of the record
before us, that the collective evidence relied upon and the
| evel of skill in the particular art woul d have suggested to

one of ordinary skill in the art the obviousness of the
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invention as set forth in clains 25-34. W reach the opposite
conclusion with respect to clains 13-18. Accordingly, we
affirmin-part.

Appel I ant has nomnally indicated that the clains do
not stand or fall together [brief, pages 4-6], but he has not
specifically argued the limtations of each of the clains as
required by 37 CFR § 1.192. The extent of appellant’s
argunments, with respect to each of the different rejections,
appears on pages 13-14 and 18-19 of the brief wherein it is
stated what is recited in each of the clains and then it is
bal dly asserted that the prior art does not teach or suggest
the features of these clains with no anal ysis or discussion of
obvi ousness what soever. Sinply pointing out what a claim
requires with no attenpt to point out how the clains
additionally patentably distinguish over the prior art does
not anmount to a separate argunent for patentability. See In
re Nielson, 816 F.2d 1567, 1572, 2 USPQ@d 1525, 1528 (Fed.

Cr. 1987). At the time appellant’s brief was filed, 37 CFR §

1.192(c)(7) required that the argunent explain
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“why the clains...are believed to be separately patentable.
Merely pointing out differences in what the clains cover is
not an argunent as to why the clains are separately
patentable.” Appellant’s argunents fail to satisfy this
requi renent as a basis to have the clains considered
separately for patentability. Since appellant is considered
to have nade no appropriate separate argunents for

patentability, all clainms within each separate rejection wll

stand or fall together. Note In re King, 801 F.2d 1324, 1325,

231 USPQ 136, 137 (Fed. Cir. 1986); In re Sernaker, 702 F.2d

989, 991, 217 USPQ 1, 3 (Fed. Cir. 1983).

We consider first the rejection of clains 25, 26 and
29-34 under 35 U.S.C. 8§ 103 as unpatentable over QOess in view
of Kishino. As a general proposition in an appeal involving a
rejection under 35 U . S.C. § 103, an exam ner is under a burden

to make out a prinma facie case of obvi ousness. I f that burden

is met, the burden of going forward then shifts to the

applicant to overcone the prim facie case with argunent
and/ or evidence. (Obviousness is then determ ned on the basis

of the evidence as a whole and the rel ative persuasi veness of
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the argunents. See In re Cetiker, 977 F.2d 1443, 1445, 24

USPQ2d 1443, 1444 (Fed. Cr. 1992); ln re Hedges, 783 F. 2d

1038, 1039, 228 USPQ 685, 686 (Fed. Cir. 1986); Iln re
Pi asecki, 745 F.2d 1468, 1472, 223 USPQ 785, 788 (Fed. Cir

1984); and In re Rinehart, 531 F.2d 1048, 1052, 189 USPQ 143,

147 (CCPA 1976).

The exam ner has pointed out the teachings of QCess,
has pointed out the perceived differences between Oess and the
cl ai med i nvention, and has reasonably indicated how and why
Cess woul d have been nodified and/or conbined with Kishino to
arrive at the clained invention. The exam ner has, therefore,

at |l east satisfied the burden of presenting a prina facie case

of obvi ousness. The burden is, therefore, upon appellant to
cone forward with evidence or argunents which persuasively

rebut the examner's prima facie case of obvi ousness.

Appel | ant has presented several argunents in response to the
exam ner’s rejection. Therefore, we consider obviousness
based upon the totality of the evidence and the relative

per suasi veness of the argunents.
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The exam ner basically relies on Cess for teaching al
the features of independent claim25 except for the plurality
of sharply-pointed cathode structures for each picture
el ement. Qess discloses a single “sharply-pointed’” cathode
structure for each picture elenent. Kishino teaches the
desirability of using a plurality of sharply-pointed cathode
structures for each picture elenment. 1In the exam ner’s view,
it would have been obvious to incorporate Kishino' s plura
cat hode structure into Cess’ display device.

Appel | ant argues that the rejection is wong as a
matter of | aw because Cess is not directed to field em ssion
di spl ays and the conbi nation of OCess with Kishino would
degrade the perfornmance of the Qess display [brief, pages 9-
10]. The exam ner disagrees with both of these contentions.
We are not persuaded by either of appellant’s argunents for
reasons whi ch foll ow

Wth respect to the first point argued by appellant,
we do not agree that the conbination of OCess and Ki shino
hinges as a matter of |aw on whether Qess is directed to an

FED. The question is whether QOess and Kishino are
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sufficiently simlar that the proposed conbination of their

t eachi ngs woul d have been suggested to the artisan. Both
references relate to a display device which operates by

I npi nging electrons emtted froma cathode enmtter onto an
anode attached to a phosphor layer. W are of the view that
the specific manner in which the electrons are created is not
fatal to the conbination of these teachings. Thus, the Qess
teachi ng of therm onic cathodes does not preclude a cathode-
anode rel ationship as taught by Kishino. W agree with the
exam ner that Kishino would have suggested to the artisan the
obvi ousness of using a plurality of sharply-pointed cathode
structures for each picture el enent of QCess.

Wth respect to the second point argued by appell ant,
we do not agree with appellant that the nodification of Qess
wi th Ki shino woul d necessarily degrade the performance of the
Cess display. The exam ner also disputes this contention, and
appel | ant offers no evidence which woul d support this bare
all egation. The examner’s principle that plural cathodes
woul d i ncrease the display of each picture elenent is

apparently correct as suggested by Kishino, and woul d appear
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to be suggested for any type of display using a cathode and an
anode such as taught by Cess. Therefore, we are not persuaded
by appel |l ant that the exam ner’s proposed conbi nati on woul d
not wor k.

Appel | ant argues that the conbination proposed by the
exam ner cones only from a hindsight reconstruction of the
invention [brief, page 11]. W do not agree. The exam ner
cites Kishino for the sole purpose of suggesting a plurality
of cathode structures for each picture elenent. Kishino
clearly suggests that each picture el enent of a display can
have a variable nunber of emtters [see columm 4, |ines 65-
68]. Therefore, the theory used by the examner is clearly
suggested by the applied references and is not based only on
hi ndsi ght .

Appel | ant argues that the rejection is wong as a
matter of fact because Figure 3 of Oess does not teach a
nonolithic structure as clainmed [brief, page 12]. Figure 3 is
descri bed as an expl oded view of a portion of Figure 2 [colum
2]. CQess discloses that “[al]s shown in FIG 2, the structure

is nmonolithic” [colum 5, line 13]. Therefore, Figure 3 is
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sinply an expl oded view of a nonolithic structure.
Appel  ant’ s argunent that QOess does not teach or suggest a
nmonolithic structure is sinply incorrect.

Si nce appel | ant has not persuaded us of error in the
exam ner’s rejection of independent claim25, we sustain the
rejection of claim25. For reasons discussed above, clains 26
and 29-34 stand or fall with claim25. Therefore, we al so
sustain the rejection of clains 26 and 29- 34.

We now consider the rejection of clains 27 and 28
under 35 U.S.C. § 103 as unpatentable over QCess in view of
Ki shino and the admitted prior art. These clains relate to
t he phosphor | ayer, and the exam ner applies the admtted
prior art to teach the specifics of the phosphor | ayer.
Appel | ant argues that the admtted prior art does not teach a
nonolithic structure [brief, page 14]. As noted above,
however, the nonolithic structure is taught by Cess.

Appel l ant al so sinply asserts that the recitations of clains
27 and 28 are not suggested by the conbination of references,
but appel |l ant offers no further discussion in support of this

assertion. Since appellant has not persuaded us of error in
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the rejection of clains 27 and 28, we sustain the rejection of
these clains as fornulated by the exam ner.

We now consider the rejection of clains 13 and 14
under 35 U.S.C. § 103 as unpatentabl e over Kishino and
Shmul ovi ch. The exam ner cites Kishino as teaching a display
screen having a transparent face plate, a conductive |layer and
a phosphor layer. The exam ner notes that Kishino does not
di scl ose the presence of pockets filled with the conductive
and phosphor |ayers [answer, page 4]. The exam ner cites
Shmul ovi ch as teaching the pocket recitations of independent
claim 13 and contends that it would have been obvious to
nodi fy the Kishino face plate to have pockets as taught by
Shmul ovich [1d.].

Appel | ant argues that Shnul ovich uses a reflective
conductive |l ayer rather than the transparent conductive | ayer
as recited in claim13 [brief, pages 16-17]. The exam ner
responded to this argunent by stating that “it woul d have been
obvious to one of ordinary skill in the art to use a
transparent conductive layer in the nodified display device of

Ki shi no and Shmul ovi ch since the nodified display device is a
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di rect display device” [answer, page 8]. Appellant filed a
reply brief disputing the obviousness of changing the
reflective conductive |ayer of Shnulovich to a transparent
conductive layer. According to appellant, the state of the
prior art woul d have suggested that the phosphor |ayer and
conductive layer in Shmul ovich be interchanged if the
conductive | ayer were transparent rather than reflective as
di scl osed in Shmulovich [reply brief, pages 4-5]. The

exam ner did not respond to the reply brief filed by
appel | ant .

As we noted above, obviousness is determ ned on the
evi dence and the rel ative persuasiveness of the argunents.
Appel | ant has presented a persuasive argunent as to why a
transparent conductive layer in Shmul ovich woul d not be pl aced
bet ween the phosphor |ayer and the face plate. The exam ner
has not addressed this argunent of appellant. Since we agree
with appellant that a legitinmte challenge to the obvi ousness
of clainms 13 and 14 has been raised, and since the exam ner

has of fered no rational e beyond the nere concl usi on of
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obvi ousness, we do not sustain the rejection of clainms 13 and
14 as fornul ated by the exam ner on the record before us.

We now consider the rejection of clains 15-18 under
35 U.S.C. § 103 as unpatentable over Kishino in view of
Shmul ovi ch and the admtted prior art. These clains al
depend from i ndependent claim 13 just discussed. The admtted
prior art which is additionally applied against these clains
was not cited by the exam ner for the purpose of denonstrating
t he obvi ousness of replacing the Shnul ovich reflective | ayer
with a transparent |ayer. Therefore, the admtted prior art
does not nmake up for the deficiency noted above in the
rejection of claim13. Therefore, we do not sustain the
rejection of clainms 15-18 for the sanme reasons di scussed above
with respect to claim13.

In summary, we have sustained the rejection of clains
25-34, but we have not sustained the rejection of clains 13-
18. Thus, the decision of the exam ner rejecting clains 13-18

and 25-34 is affirned-in-part.
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No tinme period for taking any subsequent action in
connection with this appeal nay be extended under 37 CFR
8§ 1.136(a).

AFFI RVED- | N- PART

Stanley M Urynow cz, Jr.
Adm ni strative Patent Judge
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Adm ni strative Patent Judge
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